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STATE OF MAINE,


)

  
Plaintiff


) 

)                             
 






v.




) MR. BYTHER’S MOTION TO SUPPRESS 
)
)

EDWARD BYTHER,


)


Defendant


)
     NOW COMES Mr. Byther, by and through his attorney, David J. Bobrow, with  
this Motion to Suppress particularly stated as follows:

(1) This matter is currently before the Court on the State’s charges of Criminal OUI and Driving to Endanger.  
(2) The Defendant is a 65 year-old male with no criminal history.
(3) On or about September 24, 2016, Mr. Byther was operating his vehicle in Baldwin, Maine at approximately 11:10 P.M. Trooper Martin Royle began following the vehicle and states he observed it drifting several times, crossing the center and fog lines, and operating between 5-10 miles under the speed limit. 
(4) Trooper Royle initiated a traffic stop of the vehicle and had contact with the operator of the vehicle, Mr. Byther. After conducting field sobriety tests, Trooper Byther placed Mr. Byther under arrest. 

(5) In determining the reasonableness of an investigatory Terry stop, "the court must first consider whether the officer's action was justified at its inception; and, second, whether the action taken was reasonably related in scope to the circumstances which justified the interference in the first place." Terry v. Ohio, 392 U.S. 1, 20, 88 S.Ct. 1868 (1968). Only then, an officer may briefly detain a suspect for questioning if the officer has reasonable suspicion to believe criminal activity occurred or may occur. Id. “Reasonable suspicion requires more than mere hunch, but less than probable cause.” United States v. Ruidiaz, 529 F.3d 25, 29 (1st. Cir.2008). Reasonable suspicion requires a “particularized and objective basis for suspecting the person stopped of criminal activity. Ornelas v. United States, 517 U.S. 690, 696 (1996).

(6) For an officer to make a constitutionally sound investigatory traffic stop, there must be an “articulable suspicion that criminal conduct has taken place, is occurring, or imminently will occur, and the officer’s assessment of the existence of specific and articulable facts sufficient to warrant the stop is objectively reasonable in the totality of the circumstances.” State v, Tarvers, 709 A.2d 726, 727 (Me.1998). 

(7) Evidence obtained based on the illegality of a Fourth Amendment violation renders it as “fruit of the poisonous tree.” United States v. D’Andrea, 648 F.3d 1,6 (1st Cir. 2011). The proper remedy for the illegality is the exclusion of any evidence obtained as a direct result or found to be derivative of the illegal stop, search, or seizure. Segura v. United States, 468 U.S. 796, 804 (1984).

(8) The stop of Mr. Byther was not based on reasonable articulable suspicion of criminal activity and thus, the stop was a violation of his 4th Amendment rights. Accordingly, all evidence obtained after the stop must be suppressed. 

SUMMARY OF RELEVANT FACTS
On or about September 24, 2016, Mr. Byther was operating his vehicle in Baldwin, Maine at approximately 11:10 P.M. Trooper Martin Royle began following the vehicle and states in his report he observed it drifting several times, crossing the center and fog lines, and operating between 5-10 miles under the speed limit. This information is not corroborated in the video of Trooper Royle following the vehicle. 
Trooper Royle initiated a traffic stop of the vehicle and had contact with the operator of the vehicle, Mr. Byther. Trooper then had Mr. Byther perform the normal standardize tests, the HGN, the Walk and Turn and the One-Legged Stand. In instructing on these tests, Trooper Royle failed to inquire as to any physical limitations of Mr. Byther nor take into account Mr. Byther’s age in the performance of the tests. 
After these tests were conducted, Trooper Byther placed Mr. Byther under arrest. At the police station, Mr. Byther was given the BAC test where his level was measured as a .08.
ARGUMENT
I. THE STOP OF EDWARD BYTHER ON SEPTEMBER 24, 2016 WAS NOT BASED ON REASONABLE SUSPICION, THUS ALL EVIDENCE OBTAINED AFTER THE STOP SHOULD BE SUPPRESSED. 
The Fourth Amendment guarantees "[t]he right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures." U.S. Const. Amend. IV. An exception to this is often referred to as a ‘Terry Stop,’ which is derivative from Supreme Court caselaw. Under Terry v. Ohio, an officer may briefly invade that right and detain a suspect for questioning if the officer has reasonable suspicion to believe criminal activity occurred or may occur. 392 U.S. 1 (1968). It is well established that "an officer cannot conduct a Terry stop simply because criminal activity is afoot." United States v. Brown, 159 F.3d 147, 149 (3d Cir. 1998). "Instead, the officer must have a particularized and objective basis (reasonable suspicion) for believing that the particular person is suspected of criminal activity." Id.  (citing Cortez, 449 U.S. at 417-18, 101 S.Ct. 690 (emphasis added). “Reasonable suspicion requires more than mere hunch, but less than probable cause.” United States v. Ruidiaz, 529 F.3d 25, 29 (1st. Cir.2008). Reasonable suspicion requires a “particularized and objective basis for suspecting the person stopped of criminal activity. Ornelas v. United States, 517 U.S. 690, 696 (1996). The particularized requirement means, in effect, that such a finding must be grounded in specific and articulable facts.” United States v. Espinoza, 490 F.3d 41, 47 (1st. Cir.2007). 

The Fourth Amendment of the United States Constitution and Article 1, Section 5 of our Maine Constitution do require that the officer’s objective observations, coupled with any relevant information he may have, together with the rational inferences and deductions he may draw and make from the totality of the circumstances, be sufficient to “reasonably warrant suspicion of criminal conduct” on the part of the party or parties subjected to the investigatory stop or detention, criminal conduct which has taken place, is occurring, or imminently will occur. State v. Griffin, 459 A.2d 1086, 1089 (Me.1983). 


For an officer to make a constitutionally sound investigatory traffic stop, there must be an “articulable suspicion that criminal conduct has taken place, is occurring, or imminently will occur, and the officer’s assessment of the existence of specific and articulable facts sufficient to warrant the stop is objectively reasonable in the totality of the circumstances. State v, Tarvers, 709 A.2d 726, 727 (Me.1998). When Edward Byther was stopped by Trooper Royle on September 24, 2016, the basis for the stop was “observing {the vehicle} drifting several times (sic) crossing both the center and fog lines on a number of occasions. I had also observed the vehicle travelled between 5-10 mph below and up to the posted limit and fluctuated that way failing to maintain a consistent speed.” See Maine State Police Continuation Report, Page 1.

The basis for the stop is not supported by the video of the Trooper following the vehicle. The recording starts approximately four minutes before the stop of the vehicle. During those four minutes, the vehicle does not cross or touch the center line. In fact, the only time it drifts in either direction is when it moved to the right when a vehicle was traveling in the opposite direction. Although speed of the vehicles cannot be determined from the video, there is no indication of the repeated use of brakes.(
) At the time the Trooper turns on his blue lights, the video does not show the vehicle engaging in any immediate erratic operation. 
The facts here, in a best-case scenario for the government, are analogous to State v. Kneeland, 552 A.2d 4 (Me.1988). In that matter, the Law Court upheld a trial court’s granting of a Motion to Suppress where the officer testified that he observed the vehicle “had backed into a snow bank in the parking lot of the Holiday Inn and made a wide turn in driving out of the parking lot” and after catching up the vehicle, he “observ{ed} it cross the center line into the oncoming lane and operate at a low speed before he pulled the vehicle over.” Id. Other cases that address erratic operation detail that far more is needed than any of the alleged observations here.(
) See State v. Swenson, Criminal Action, (Sup. Ct. Cumb. 2011) (“there is no evidence that this was a random stop or that the reasons for the stop were only pretextual. In this case, there were the officer's observations, confirmed in part by the video, that the vehicle failed to dim its high beams, failed to turn off its left turn signal, traveled below the posted speed, kissed the centerline three times, approached the intersection from the left turn only lane veering into the proper land at the last minute, braked several times with no apparent reason and kissed the traffic island”); State v. Cusack, 649 A.2d, 16, 17-19 (Me.1994)(investigatory stop justified based on early morning hour, the vehicle's traveling below the speed limit, and repeated drifting); State v. Burnham, 610 A.2d 733, 734-35 (Me.1992) (stop warranted on the basis of the lateness of the hour, the vehicle's traveling below the speed limit, and unexplained weaving); State v. Carnevale, 598 A.2d 746, 747-48 (Me.1991) (officer warranted in making the stop based on vehicle's weaving while fluctuating its speed). 
Because the stop of Mr. Byther’s vehicle was not supported by reasonable articulable suspicion of criminal activity, all evidence obtained as a result of the stop are “fruits of poisonous tree” and accordingly, must be suppressed. 

     WHEREFORE Edward Byther respectfully requests that this Honorable Court suppress all evidence obtained after he was stopped by the police on September 24, 2016 and any and all other relief that this Honorable Court deems fit and just. 
RESPECTFULLY SUBMITTED:

EDWARD BYTHER
By His Attorney

DAVID J. BOBROW, Bar No. 9164

P.O. Box 366

9 Bradstreet Lane

Eliot, Maine 03903

(207) 439-4502

Date:                                             


                                                                     








David J. Bobrow, Esq.


CERTIFICATE OF SERVICE

     I hereby certify that on this date I mailed, postage paid, a copy of this Motion to: William Barry, Esq. of the Cumberland County District Attorney’s Office, Federal Street, Portland, ME.
Date:                                             


                                                                     








David J. Bobrow, Esq.

� The Trooper states that the vehicle was traveling between 5-10 mph below the speed limit and fluctuated that way. The only realistic way this would occur would be using the brakes which would be evidenced by the brake lights going on and off. 


� Again, it must be noted that the video does not support the alleged observations. 
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