STATE OF MAINE                                                   UNIFIED CRIMINAL DOCKET
CUMBERLAND, SS.




LOCATION: PORTLAND
DOCKET NO. CUMCD-CR-15-7372
STATE OF MAINE,


)

  
Plaintiff


) 

)                             
 






v.




) DAJUAN XXXXXXX’ MOTION TO ALLOW 
) QUESTIONS ON GENERAL VOIR DIRE
) AND ALLOW FOR INDIVIDUAL VOIR DIRE 
DAJUAN XXXXXXX,

)


Defendant


)
     NOW COMES Mr. XXXXXXX, by and through his attorney, David J. Bobrow, with  
this Motion to Allow Voir Dire particularly stated as follows:





GENERAL AUTHORITY 

For purposes of the Sixth Amendment, jury selection is an essential part of "the trial." Presley v. Georgia, 558 U.S. 209, 213, 130 S.Ct. 721, 175 L.Ed.2d 675 (2010); see also Owens v. United States, 483 F.3d 48, 63 (1st Cir. 2007)(" Jury selection is, of course, a crucial part of any criminal case." ). The Trial Court must take all steps necessary to ensure a fair and impartial jury. Ham v. South Carolina, 409 U.S. 524, 525-27 (1973)(trial court’s refusal to question prospective jurors about possible racial prejudice violated due process).





MEMORANDUM

The purpose of the voir dire examination is to detect bias and prejudice in prospective jurors, thus ensuring that a defendant will be tried by as fair and impartial a jury as possible." State v. Lowry, 2003 ME 38, ¶ 7, 819 A.2d 331, 333-34 (quotation marks omitted). It is axiomatic that a juror who admittedly harbors prejudice should be subject to inquiry at the trial of an individual who is a minority or protected class. See State v. Taylor, 423 A.2d 1174, 1176 (R.I.1980). Jennifer M. Hill, The Effects of Sexual Orientation in the Courtroom: A Double Standard, 39 J. of Homosexuality 93, 102 (2000)(gay men accused of sexual assault more likely to be perceived as guilty). 

In State v. Lovely, the Law Court reversed the Defendant’s conviction where the Court did not conduct proper voir dire, holding that “{s}ince the law requires the trial judge to empanel as impartial a jury as possible, the effective exercise of the court's discretion in determining whether to ask about … bias would have required the trial judge to develop the factual circumstances so that he could make an informed judgment on whether such inquiry was necessary. If the judge had asked the reason for the request rather than cutting off the proceeding, he would have been better situated to determine whether … bias was "germane to the jurors' qualifications" under Rule 24.” 451 A.2d 900, 902 (Me.1982).

REQUEST FOR INDIVIDUAL ATTORNEY LED VOIR DIRE
If the court elects to conduct an initial examination, when that examination is completed the court shall permit the parties or their attorneys to address additional questions to the prospective jurors on any subject which has not been fully covered in the court's examination and which is germane to the jurors' qualifications. M.R.Crim.P. 24(a). 
Attorney-led voir dire is no longer an idea whose time has come. It is mandatory in both of Maine’s sister states, New Hampshire and Massachusetts. 

http://www.mass.gov/courts/case-legal-res/rules-of-court/superior/sup-orders/sup1-15.html
http://www.gencourt.state.nh.us/rsa/html/li/500-a/500-a-mrg.htm
In fact, Massachusetts and New Hampshire were only among the seven states that did not allow attorney-led voir dire before reform. Valerie P. Hans & Alayna Jehle, Avoiding Bald Men and People with Green Socks? Other Ways to Improve the Voir Dire Process in Jury Selection, 78 CHI.-KENT L. REV. 1179, 1184 (2003).

As the California Supreme Court noted in People v. Wheeler, 22 Cal.3d 258 (1978), “unless counsel is given a significant opportunity to probe under the surface to determine the potential jurors' individual attitudes, he may be relegated to a Catch-22 alternative of making his decision on the superficial basis we held impermissible in Wheeler, or making it on no basis at all.”
Moreover, little psychological insight is needed to realize that the setting in which voir dire is conducted creates additional pressures for the venireman to answer questions as he believes the judge would have him answer, or in conforming to the answers of the preceding panelists. In Irwin v. Dowd, 366 U.S. 717, 728 (1961), the Supreme Court observed, `No doubt each juror was sincere when he said he would be fair and impartial ... but the psychological impact requiring such a declaration before one's fellows is often its father.' People v. XXXXXXX, 29 Cal. 3d 392, 403, 405 (1981). Another line of cases supporting latitude in voir dire appears in United States v. Robinson, 475 F.2D 376 (D.C., Cir., 1973), and a line of Federal cases cited therein: The defense must be given a full and fair opportunity to expose bias or prejudice on the part of venire men. Morford v. United States, 339 U.S. 258 (1950). The possibility of prejudice is real, and there is consequent need for a searching voir dire examination, in situations where, for example, the case carries racial overtones, or involves other matters concerning which the local community or the population at large is commonly known to harbor strong feelings that may stop short of presumptive bias in law yet significantly skew deliberations in fact. Still other forms of bias and distorting influence have become evident, through experience with juries, and have come to be recognized as a proper subject for voir dire. An example is the problem that jurors tend to attach disproportionate weight to the testimony of police officers. Robinson, at 380-381.
Empirical research suggests that judge dominated voir dire is less effective at discovering juror bias than attorney voir dire because prospective jurors often give what they think is the socially desirable response when the judge is asking the questions. Susan E. Jones, Judge- Versus Attorney-Conducted Voir Dire: An Empirical Investigation of Juror Candor, 11 LAW & HUM. BEHAV. 131, 143 (1987) (finding that prospective jurors respond more candidly and are less likely to give what they think is the socially desirable response when attorneys are asking the questions during voir dire than when the judge is asking questions). 

The question of race factoring into questioning has been addressed by the Court. “Although we hold that voir dire questioning directed to racial prejudice was not constitutionally required, the wiser course generally is to propound appropriate questions designed to identify racial prejudice if requested by the defendant.” Ristaino v. Ross, 424 U.S. 589, 597 (1976). The Supreme Court has established a non-constitutional rule for federal courts, holding that federal courts must inquire into racial prejudice “when requested by a defendant accused of a violent crime and where the defendant and the victim are members of different racial or ethnic groups.” Rosales-Lopez v. United States, 451 U.S. 182, 196 (1981).
This concern is magnified when considering the extreme unlikelihood that Mr. XXXXXXX will truly face a ‘jury of his peers’ meaning a jury composed of at least the societal percentage of African-Americans. The Implicit Association Test (IAT) has determined that there are truly implicit views of racism among white members of society. Anthony G. Greenwald et al., Measuring Individual Differences in Implicit Cognition: The Implicit Association Test, 74 J. PERSONALITY & SOC. PSYCHOL. 1464, 1465–68 (1998). Of those who have taken the race IAT, seventy-five percent have demonstrated implicit bias in favor of Whites over Blacks. Id. Allowing for open ended questions through attorney-led voir dire rather than questions that are contained in a questionnaire are more fruitful because they do not direct the ‘political correct response.’ Regina A. Schuller et al., The Impact of Prejudice Screening Procedures on Racial Bias in the Courtroom, 33 LAW & HUM. BEHAV. 320, 326 (2009). (“{o}pen-ended questions that encourage reflection and thought about the powerful influence of race would be better than close-ended questions that simply encourage the prospective juror to give the politically correct response.”)
     WHEREFORE Mr. XXXXXXX respectfully requests that this Honorable Court grant this Motion to Allow Voir Dire in together with any and all other relief that this Honorable Court deems fit and just. 
RESPECTFULLY SUBMITTED:

DEJAUN XXXXXXX
By His Attorney

DAVID J. BOBROW, Bar No. 9164

P.O. Box 366

9 Bradstreet Lane

Eliot, Maine 03903

(207) 439-4502

Date:                                             


                                                                     








David J. Bobrow, Esq.

CERTIFICATE OF SERVICE

     I hereby certify that on this date I mailed, postage paid, a copy of this Motion to the Assistant District Attorney, Portland, Maine. 
Date:                                             


                                                                     








David J. Bobrow, Esq.
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